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IN THE COURT  OF  ADDITIONAL  SESSIONS JUDGE 
SONITPUR :: TEZPUR

Sessions Case   No. 174 / 2011.

                         GR Case No. 381/2011

                 (under section 302/201/34 IPC)

                             

                           State of Assam

                                -   Versus  -

                           Sri Atul Rabha and Sri Gola Mech.

  

        Present :    Mrs. M. Nandi,AJS,
                                             Addl. Sessions Judge,
                                             Sonitpur, Tezpur.

Appearance  :

For  the  State    :   Mr. H.P .Sedai,                
     Addl .Public Prosecutor. 

                                                   

For the accused           :   Mr  R.R. Kalita, State Defence 

     Counsel.  

           Date of evidence  :    19-09-2011,16-11-11 &

      14-12-11  

           Date of  argument:    25-01-2012.

   Date of judgment  :    08-02-2012.

                 J   U   D   G   M   E   N   T

1. The prosecution case in brief is that the informant Sri 

Vikey Rabha lodged an Ejahar  before the I/C of Rakhashmari Police 

Out Post under  Dhekiajuli Police Station stating inter-alia that since 

24-02-2011 his brother Hiren Rabha was missing from his house. 
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When he  and  his  uncle  Sambhuram Rabha  were  insearch  of  his 

brother Hiren Rabha on 01-03-2011 at about 8 p.m. he noticed that 

his father Atul Rabha and Gola Mech were covering the latrine of 

their house by filling earth. He immediately informed the matter to 

the  people  of  their  village  and  they  came  and  recovered  the 

deadbody  of  Hiren  Rabha  which  was  kept   under  the  earth. 

Thereafter the people enquired his father Atul Rabha and Gola Mech 

and they confessed that they committed murder of his brother Hiren 

Rabha with the help of other people.   On receipt of the ejahar, 

Police  registered  the  case  and  after  completion  of  investigation 

submitted charge-sheet  against accused  Atul Rabha and Gola Mech 

U/s. 302/201/34 of IPC. 

2.  During full trial, both the accused persons were in Jail 

hajot. As the offence U/s. 302/201/34 of IPC is exclusively triable by 

Court  of  Sessions,  hence  the  case  is  committed  to  the  Court  of 

Sessions  and  subsequently  transferred  to  this  court  for  disposal. 

Charge was framed U/S  302/201/34 of IPC, which was read over 

and explained to the accused Atul Rabha and Gola Mech to  which 

they  pleaded  not  guilty  and  claimed  to  be  tried.  

3. In this case, the prosecution examined 7 witnesses and 

the defence examined none. The plea of the defence is the plea of 

denial.   

  

4.           Points  for  determination is-

1.   Whether the accused  persons from 

24-02-2011 to   01-03-2011 at village 

Naharbari Rabhagaon under Dhekiajuli PS in 

furtherance of their common intention committed 

the murder by causing the death  of  Hiren  Rabha 
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and thereby committed  an  offence 

punishable U/s. 302/34 of IPC. ? 

2.   Whether the accused  persons  during the 

same period and at the same place in 

furtherance of their common intention 

knowing or having reason to believe that 

offence of murder of Hiren Rabha 

punishable with death or imprisonment for life, 

buried the deadbody of Hiren Rabha to disappear 

the evidence with the intention of  screening  the 

offender from legal punishment and thereby 

committed an offence  punishable  U/s.  201/34  of 

IPC. ? 

          DECISIONS  AND  REASONS  THEREOF

5. To arrive at just decision of the case, let me consider 

the evidence of the witnesses first.

6. PW 1 is the informant Vikey Rabha. He deposed in his 

evidence that  accused Atul  Rabha is his father  and accused Gola 

Mech  is  known to  him.  He  called  him as  uncle.  Deceased  Hiren 

Rabha  was  his  elder  brother.  The  incident  took  place  about  5/6 

months ago. On the date of the accident, he was at Majbat Forest 

Office. He came to know that his elder brother was missing for last 

one week as such, he came home and enquired about his brother. 

His father did not want to hear the name of his elder brother. While 

his father and Gola Mech were covering the latrine by filling earth, 

he asked about it and he immediately called the village people. In 

presence  of  village  people  after  removing  the  said  earth  the 

deadbody of Hiren Rabha was found there. As the accused persons 

were covering the deadbody with earth, so he suspected that they 
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are the miscreants and they have murdered his brother. Thereafter 

he lodged the ejahar. As the deadbody of his brother had already 

been decomposed he could not notice any injury on his person. 

 

In his cross-examination, PW 1 replied that  his father 

was residing in their house. Prior to the incident his mother died. 

They have 4 rooms in their house. His father and Gola Mech were 

living in one room. His brother Hiren Rabha lived in another room. 

Their  ketcha  latrine  where  his  brother  Hiren  Rabha  was  buried 

situated a distance of 75 ft from their house. The ketcha latrine was 

constructed about  1½ years ago. He did not see who committed 

murder of his brother. 

7.   PW 2 is  Sambhu Rabha. He deposed in his evidence 

that the occurrence took place in the month of Fagun. Deceased 

Hiren Rabha was his nephew. As he was missing from his house, he 

enquired about Hiren Rabha but he was not traced out. After about 

one week Vikey Rabha came to his house and enquired about Hiren 

Rabha. Having seen the condition of ketcha latrine, he suspected 

that  the  deadbody  may  be  there.  Then  he  informed  the  village 

people and he also accompanied Vikey to the place of occurrence. 

The village people started to dig the latrine and the deadbody of 

Hiren Rabha was recovered. Vikey told that he suspected his father 

and Gola Mech to be involved in the murder of his brother Hiren 

Rabha. 

This witness was declared hostile by prosecution.

  

8. PW 3 is Ratul Rabha. He deposed in his evidence that 

on 24-02-2011 while he was going towards his institution he came 

to  know  that  people  gathered  at  the  house  of  Atul  Rabha.  He 

immediately went there and found the deadbody of Hiren Rabha. He 

came to know that the deadbody was recovered from the ketcha 
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latrine of Atul Rabha. Police prepared the inquest report and he put 

his  signature  there.  The  deadbody was  already  decomposed.  On 

being asked by village people, the accused persons did not disclose 

about  the  incident.  This  witness  was  also  declared  hostile  by 

prosecution. 

9.  Witness Kiran Rabha was examined as PW 5. From his 

deposition it  reveals  that  the incident  took place on 24-02-2011. 

Since that day Hiren Rabha was missing from his house. After one 

week, his deadbody was recovered from the ketcha latrine of the 

deceased. Then he went to the house of Hiren Rabha and saw the 

deadbody  there.  He  has  no  knowledge  who  killed  the  deceased 

Hiren Rabha. This witness was also declared hostile by prosecution.

10. PW 6 is Bimal Mech. He deposed in his evidence that 

the  incident  occurred in the month  of  March,  2011.  He came to 

know that Hiren Rabha was missing from his house and after one 

week  his  deadbody  was  recovered  from  the  ketcha  latrine  of 

accused Atul Rabha. When he went to the place of occurrence police 

also came there and inquest was done on the deadbody of Hiren 

Rabha. He put his signature on the inquest report as witness. This 

witness was also declared hostile by prosecution.

11. On perusal of the evidence of the aforesaid witnesses, it 

is seen that there is no eye witness to the incident. Pws, 2,3,5 and 6 

were declared hostile by the prosecution as they did not support the 

case of the prosecution on the point that both the accused persons 

confessed before them that they committed murder of Hiren Rabha. 

According to the informant Vikey Rabha, on the date of occurrence 

he was at  Majbat Forest  Office.  He came to know that  his  elder 

brother was missing from last week. On receipt of information, he 

came  home and  enquired  about  the  matter.  The  only  allegation 
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against the accused Atul Rabha is that  Vikey Rabha implicated his 

father Atul Rabha on the way that his father did not want to hear 

the  name of  Hiren Rabha and he also  quarrelled with his  elder 

brother Hiren Rabha. PW 1 also stated that while his father and Gola 

Mech were covering the ketcha latrine by filling earth then he asked 

them  about  it  and  immediately  he  called  the  village  people.  In 

presence of the village people  after  removing the the earth the 

deadbody  of  Hiren  Rabha  was  recovered.  It  appears  that  the 

accused Atul Rabha is the father of the deceased Hiren Rabha and 

accused Gola Mech is his uncle.  It is true that the ketcha latrine 

belongs to accused Atul Rabha under which the deadbody of the 

deceased Hiren Rabha was found. But none had seen who killed 

Hiren Rabha and kept his deadbody under the ketcha latrine. It also 

reveals  from  the  statement  of  PW  1  that  ketcha  latrine  was 

constructed abou 1 ½ years ago which is situated about 75 ft away 

from their house. 

12. In the instant case, according to PW 1  (informant) both 

the accused persons confessed their guilt before the village people. 

Though  PW 2,3,5  and  6  stated  before  the  police  that  both  the 

accused  persons  confessed  before  them that  they  had  killed  the 

deceased  Hiren  Rabha  but  subsequently  they  resiled  from  their 

earlier statement and all the four witnesses were declared hostile by 

the prosecution. 

13. It is urged by the learned counsel for the accused that 

in the case in hand there is no eye  witness to the incident and the 

whole case is based on circumstancial  evidence and the chain of 

circumstance is not complete in this case as such accused shall be 

acquitted from the offence. 

14. On  the  other  hand,  the  learned  additional  Public 

Prosecutor  submitted  that  the  deadbody  of  Hiren  Rabha  was 
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recovered under  the ketcha latrine of accused Atul  Rabha.  So, it 

indicates none other then the accused Atul Rabha who committed 

the crime. 

15. Admittedly,  there  was  no  eye  witness  of  the  alleged 

incident  of  murder.  The  prosecution  tried  to  establish  its  case 

against the accused mainly on the basis of  circumstantial evidence. 

It tried to establish that the evidence are of circumstantial nature 

from which the only hypothesis that can be drawn is that it is only 

the accused who committed the alleged offence of murder of the 

deceased Hiren Rabha and except that no other hypothesis can be 

drawn. There are series of decisions wherein the Apex Court held 

that no one should be convicted merely on the basis of suspicion, 

whatever strong it may be. 

In Hanumant Govind Nargundkar Vs State of M.P., AIR 

1952 SC 343 which is one of the earliest decisions of the Apex Court 

on  the  subject.  The  Apex  Court  observed  that  -  “  it  is  well  to 

remember that in cases where the evidence is of a circumstantial 

nature, the circumstances from which the conclusion of guilt is to be 

drawn should in the first instance be fully established, and all the 

facts so established should be consistent only with the hypothesis of 

the guilt  of the accused. Again the circumstances should be of a 

conclusive  nature  and  tendency  and  they  should  be  such  as  to 

exclude every hypothesis  but  the one proposed to be proved. In 

other words, there must be a chain of evidence so far complete as 

not to leave any reasonable  ground for a conclusion consistent with 

the innocence of the accused and it must be such as to show that 

within all human probability the act must have been done by the 

accused.” 

  In Padala Veera Reddy Vs. State of A.P. (1989) Supp 

(2) SCC 706, the Apex Court again held that when a case rests upon 

circumstantial evidence, the following conditions must be satisfied - 
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“(a) the circumstances from which an inference of guilt 

is sought to be drawn, must be cogently and firmly established; 

(b)  those  circumstances  should  be  of  a  definite 

tendency unerringly pointing towards guilt of the accused;

(c) the circumstances, taken cumulatively should form a 

chain so complete  that  there is no escape from the  conclusion 

within  all  human  probability  the  crime  was  committed  by  the 

accused and none else;  and 

(d)  the  circumstantial  evidence  inorder  to  sustain 

conviction must be complete and incapable of explanation of any 

other  hypothesis  than  that  of  the  guilt  of  the  accused  and such 

evidence  should  not  only  be  inconsistent  with  the  guilt  of  the 

accused but should be inconsistent with his innocence.” 

 In Sharad Birdhichand Sarda Vs. State of Maharashtra. 

(1984) 4 SCC 116, the Apex Court discussed regarding the duty of 

the prosecution and held that the onus was on the prosecution to 

prove that the chain is complete and falsity or untenability of the 

defence set up by the accused can not be made basis for ignoring 

serious infirmity or lacuna in th prosecution case. The Court then 

proceeded to indicate the conditions  which must be fully established 

before conviction can be based on circumstancial evidence. These 

are - 

(1) the circumstances from which the conclusion of guilt 

is  to  be  drawn  should  be  fully  established.  The  circumstances 

concerned “must’ or ‘should’ and not ‘may be’ established: 

(2) the facts so established should be consistent only 

with the hypothesis of the guilt of the accused,  i.e. they should not 

be explainable on any other hypothesis except that the accused is 

guilty. 

(3) the circumstances should be of a conclusive nature 

and tendency  ;
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(4)  they  should  exclude  every  possible  hypothesis 

except the one to be proved ; and 

(5) there must be a chain of evidence so complete as 

not to leave any reasonable ground for the conclusion consistent 

with the innocence of the accused and must show that in all human 

probability the act must have been done by the accused. 

In the case of State of U.P. Vs. Ashok Kr. Srivcastava 

(1992) 2 SCC 86, the Apex Court further noted that great care must 

be taken in evaluating circumstantial evidence and if the evidence 

relied on is reasonably capable of two inferences, the one in favour 

of the accused must be accepted. It was also pointed out that the 

circumstances  relied  upon  must  be  found  to  have  been  fully 

established and the cumulative effect of all the facts so established 

must be consistent only with the hypothesis of guilt. 

16. Regarding extra judicial  confession, it  is the accepted 

position of law that extra-judicial confession can not be ordinarily 

accepted  as  a  basis  of  conviction  unless  such  extra-judicial 

confession  gets  corroboration  from  reliable  and  independent 

evidence.  Learned defence counsel submits that before acting on 

extra-judicial confession, the trial court must be satisfied that the 

witnesses supporting the extra-judicial confession must be reliable, 

trust-worthy  and  consistent  in  their  statement  supporting  such 

extra-judicial confession.  

17. In the case in hand, the allegation against the accused 

persons is that they had killed the deceased Hiren Rabha and buried 

the deadbody under the ketcha latrine of the accused Atul Rabha 

which was lateron recovered in presence of the village people. In 

this  case  extra-judicial  confession  said  to  have  made  before  the 

village people in presence of PW 2,3, 5 and 6. Hence, what needs to 
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be considered is as to whether the extra-judicial confession said to 

have  been  made  by  the  accused  persons  in  presence  of  the 

witnesses  deserve  to  be  relied  upon.  As  stated  earlier,  all  the 

witnesses to the extra-judicial confession had been declared hostile 

by the prosecution. True it is that the evidence of the hostile witness 

is not altogether wiped out and remains admissible in evidence and 

there is no legal bar to base conviction on the basis of the testimony 

of  hostile  witness  but  as  a  rule  of  prudence  the  Court  requires 

corroboration by other reliable evidence. In the present case, PW 

2,3,5 and 6 in their evidence had stated that the deadbody of the 

deceased Hiren Rabha was recovered under the ketcha latrine of the 

accused Atul Rabha but they have nowhere stated that extra-judicial 

confession was made by the accused persons as admitting that they 

had killed Hiren Rabha. Evidenciary value of extra-judicial confession 

depends upon trustworthiness of the   witness before whom the 

confession  is  made.  Law does  not  contemplate  that  evidence  of 

extra-judicial confession should in all cases be corroborated. It is not 

an inflexible rule that in no case conviction can be based solely on 

extra-judicial confession. It is basically in the realm of appreciation 

of evidence and the question of fact to be decided in the facts and 

circumstances of each case. In the face of the evidence aforesaid, 

the question falls for consideration is as to whether the accused can 

be  convicted  only  on  the  basis  of  the  extra-judicial  confession 

coupled with the recovery of the deadbody of the deceased under 

the  ketcha  latrine  of  Atul  Rabha.  As  stated  earlier  all  the  four 

witnesses Pws 2,3,5 and 6 neither in examination-in-chief nor in the 

cross-examination  had  stated  anything  about  extra-judicial 

confession said to have been made by the accused persons. Thus, 

from their  evidence,  it  is  difficult  to  hold with  certainty  that  any 

extra-judicial confession in fact was made by the accused persons. 

Under such circumstances, I am of the opinion that the witnesses of 

extra-judicial confession do not inspire confidence. 
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18. In view of the peculiar facts and circumstances of the 

case in hand and on scrutiny of the evidence on record, I am of the 

opinion that the prosecution can not be said  to have established the 

chain of circumstance which could link the accused persons with the 

alleged crime. There may be suspicion against the accused persons, 

but the suspicion can not take the place of evidence. The evidence 

on the record falls short of proving the guilt of the accused beyond 

all reasonable doubt. 

19.          In a criminal case if the Court has minimum doubt in its 

mind regarding  the  involvement  of  the  accused  with  the  alleged 

crime  then  the  benefit  of  such  doubt  should  be  given  to  the 

accused. Therefore, I have no other option except to hold that the 

accused persons are entitled to get the benefit of doubt. Hence, the 

accused persons are acquitted on benefit of doubt and set at liberty 

forthwith unless they are  wanted any other case.   

20. Given  under  my  hand  and  seal  of  this  Court  on 

this  8th February, 2012. 

                                                           (M. Nandi )

                             Addl. Sessions Judge ,
                              Sonitpur, Tezpur.

Dictated  and  corrected. 

 (M. Nandi )
        Addl. Sessions Judge ,

                                      Sonitpur, Tezpur. 
                                          

Typed by me.    

(R. Hazarika)
Steno.
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  A  P  P  E  N  D  I  X

Prosecution  witnesses:

P.W.1  - Sri Vikey Rabha (informant)

P.W.2  - Sri Sambhu Rabha

P.W. 3 - Sri Ratul Rabha

P.W. 4 - Dr. Palasmoni Keot,

P.W. 5- Sri Kiran Rabha,

P.W. 6- Sri Bimal Mech.

P.W. 7- Sri Bholaram Borah,I.O.   .

Defence  witnesses                   

      NIL

Prosecution  Exhibit

Ext.1   - Ejahar.

Ext. 2  -    Inquest report.

Ext.3  -     Deadbody challan.

Ext.4- Chargesheet

Ext. 5  -    Case diary.

Ext. 6  -    Sketch map.

Defence  Exhibits          -          

      NIL                                                                

                                                              ( M. Nandi )
                                                      Addl. Sessions Judge ,
                                                           Sonitpur, Tezpur. 


